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JUDGMENT 

The present proceedings have arisen out of an application under 

Section 125, CrPC. 

1. The petitioner Musstt. Aasmina Khatun submits that around 2 

years ago her marriage with the respondent was solemnized in 

accordance with Mohammedan Shariyat. After taking the dowry 

items given at the time of marriage and cash of Rs. 15,000/-, the 

petitioner consummated her marriage with the respondent and 

started her conjugal life with the respondent. Just after their 

marriage the respondent started perpetrating various physical and 

mental torture on the petitioner demanding her to bring dowry and 

cash from her father.  

2. The petitioner has further submitted that in connection with the 

above, village level meetings were held on two occasions where the 

respondent assured to look after the petitioner. On being so 

assured, the petitioner carried on with her conjugal life enduring 

everything that came her way. However, on 16/11/14 the 

respondent once again subjected the petitioner to inhuman physical 

torture after bolting the doors of the house. Consequently the 

petitioner sustained grave injuries. On learning about this when the 

petitioner‟s father, namely, Akkas Ali came to inquire about the 

same, the respondent abused him using obscene language and 

threatened to take his life. In connection with the above incident GR 

case no. 2759/12 was registered and the same was being tried in 

the court.  

3. Left with no other alternative, the petitioner has taken refuge at 

the house of her father in a bid to save her life. Since that day the 

respondent has neither asked after the petitioner, nor has he 

provided her with any maintenance. The petitioner does not have 

any source of income. The respondent is an able bodied man. He 

owns cattle, 5 bighas of land where he cultivates paddy and 12 
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bighas of land where he cultivates vegetables and herbs. The 

respondent also sells vegetables. From these sources, the 

respondent earns a monthly income of Rs. 20,000/-. On the above 

facts, the petitioner has prayed for an order of maintenance 

allowance at the rate of Rs. 5000/- per month. 

4. The respondent contested the case by filing his written statement 

wherein he admitted the factum of his marriage with the petitioner 

but denied all the other allegations levelled against him by the 

petitioner. The respondent alleged that the petitioner was voluntarily 

residing at her father‟s house. The petitioner and her family 

members were desirous of keeping the respondent in their house as 

a live-in son-in-law (ghar jowai). Though the respondent went 

several times to bring back the petitioner, she refused to return. The 

respondent also denied the assertions as regards his sources of 

income and his monthly income. According to the respondent he is a 

daily wage labourer and his monthly income is Rs. 3000/-.  

5. The respondent further submits that most of the times the 

petitioner went to her father‟s house without intimating anyone. The 

respondent worked at Kerala and gave a sum of Rs. 21,000/- to the 

petitioner‟s father to keep in his custody, for purchasing a plot of 

land. The petitioner‟s father did not return the said money and when 

the respondent asked for the same, a false case was lodged against 

him. Accordingly, the respondent has prayed for dismissal of the 

petitioner‟s prayer for maintenance. 

6. On the basis of the aforesaid facts, the following are the issues 

for determination: 

(i) Whether the petitioner is the wife of the respondent? 

(ii) Whether the petitioner refused to live with the respondent 

without just ground? 

(iii) Whether the petitioner is unable to maintain herself? 



4 
              MISC CASE 02/15 
          AASMINA KHATUN VS. MD. JIARUL@JIABUR 

 
 

(iv) Whether the respondent has neglected to maintain the 

petitioner? 

(v) Whether the petitioner is entitled to maintenance and if so, from 

which date, from the date of application or order? 

7. In order to establish her case, the petitioner tendered the 

evidence of two witnesses including herself. The respondent did not 

lead any evidence on his behalf. The arguments of the learned 

counsels were heard.  

8. Discussion, Decision and Reason thereof 

Issue (i) Whether the petitioner is the wife of the 

respondent? 

9. The petitioner in her deposition as PW1 has stated that she was 

married to the respondent 2 years ago (from the date of her 

deposition in court) according to Shariyat. In his evidence PW2 has 

supported PW1 in this respect by stating that the the petitioner 

married the OP around 2 and ½ years ago in accordance with 

Mohammedan religious rites and ceremonies The respondent has 

also not disputed the factum of his marriage with the petitioner. 

Hence issue (i) is decided in the affirmative in favour of the 

petitioner. 

Issue (ii) Whether the petitioner refused to live with the 

respondent without just ground? 

10. The petitioner has alleged that she was compelled to leave the 

house of the respondent on account of physical and mental torture 

perpetrated on her by the respondent. The respondent‟s case, on 

the other hand, is that no cruelty was inflicted on her by the 

respondent and that the petitioner voluntarily left her matrimonial 

home.  
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11. Deposing as PW1, the petitioner stated that post marriage, after 

a few days of marital bliss, her husband started torturing her 

physically complaining against my household work. On two 

occasions village level meetings were held in which the respondent 

promised to keep her happily but he did not keep his promise. He 

again started physically torturing her on several occasions. She then 

lodged a case against him at the police station vide GR no. 2759/14. 

That case was being tried in the court of JMFC, Tezpur. After lodging 

the aforesaid case she was driven out of her matrimonial home. The 

OP asked her to leave her matrimonial home and stay with her 

father and asked her not to return. He said he would not keep her. 

Since then she had been residing at her father‟s house. 

12. In his evidence in chief PW2 stated that after about 7 to 8 

months of marriage, the respondent demanded dowry from the 

petitioner and physically tortured her over dowry demands. The 

respondent asked the petitioner to bring cash from PW2. As she 

failed to meet such demands, the respondent subjected her to 

physical torture. She was denied food. She was also not provided 

with any medical treatment. One lady residing close to the house of 

the respondent telephonically informed him that the respondent had 

physically tortured the petitioner. Later on, PW2 again said that he 

had gone to visit his daughter at her matrimonial home and he saw 

her weeping. She told him that the respondent demanded cash of 

Rs. 15,000/- from her and had battered her. PW2 further stated that 

On two occasions village level meetings were held regarding the 

issues of dowry between the petitioner and the OP. The matter was 

compromised through the intervention of the villagers. But after 2 

months, the OP resumed torturing the petitioner.  

13. Now, the allegations of existence of cruelty or otherwise is to be 

assessed on the scale of preponderance of probabilities. The 

petitioner‟s evidence regarding the alleged cruel treatment of the 

respondent stands fully corroborated by the evidence of PW2. Both 
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PW1 and PW2 were cross examined on the aspect of cruelty in the 

course of which certain suggestions were put to each which were 

denied by the PWs. However, the defence could not elicit anything 

so as to dislodge the veracity of their claims. Nor has any evidence 

been adduced by the respondent to substantiate his claims 

regarding the petitioner abandoning her matrimonial home on her 

own accord without any reasonable ground. Further, it is 

unbelievable, that a married woman, without any rhyme or reason, 

would simply walk away from her matrimonial home especially if she 

was leading a happy conjugal life and unless there existed some 

compelling circumstances for doing so. 

14. Thus, considering all, on a scale of preponderance of 

probabilities, it is held that the petitioner has been able to prove that 

she was subjected to cruelty by the respondent and that there was 

just ground for the petitioner in refusing to live with the respondent. 

On the other hand, the respondent has failed to prove that the 

petitioner voluntarily left her matrimonial home without any just 

ground. Thus issue (ii) stands decided in favour of the petitioner.  

Issue (iii) Whether the petitioner is unable to maintain 

herself? 

15. The petitioner has alleged in her petition that she has no source 

of income. In her examination-in-chief she reiterated the plea which 

has been corroborated by the PWs. This assertion on the part of the 

petitioner has not been refuted by the respondent in his written 

statement. Therefore, it is not in dispute between the parties that 

the petitioner has no source of income. Accordingly, issue (iii) is 

decided in the affirmative in favour of the petitioner.  

Issue (iv) Whether the respondent has neglected to 

maintain the petitioner? 

16. In her evidence in chief PW1 stated that it has been 8 months 

since she had been residing with her father. During this period the 
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respondent had never asked after her. He had not offered any 

maintenance to her. PW2 also deposed in a similar vein.  

17. During cross examination it was suggested to PW1 that that the 

respondent came to her father‟s place several times to take her back 

and that she refused to go with the respondent to her matrimonial 

house. PW2 was suggested that he had refused to let her go with 

the respondent in spite of the fact that the respondent came for 

several times to his house to take back the petitioner.  

18. The aforesaid suggestions were denied by the PWs. Needless to 

say that mere suggestions without being backed by any evidence 

would be of no assistance to the respondent especially taking into 

account the fact that their credibility could not be dented so as to 

lead me to disbelieve their testimonies. Therefore, what is 

established is that in spite of knowing well that the petitioner had no 

means to support herself, she was left to fend for herself at her 

parental house. Such a conduct on the part of the respondent 

manifests sheer negligence on his part in fulfilling his marital 

obligation of providing maintenance towards the petitioner. 

Accordingly, issue (iv) stands decided in favour of the petitioner.  

Issue (v) Whether the petitioner is entitled to maintenance 

and if so, from which date, from the date of application or 

order? 

19. Appreciating the evidence on record and the decisions arrived at 

regarding the foregoing issues for determination it is held that the 

petitioner is entitled to maintenance from the respondent. There is 

nothing to show that the respondent suffers from any infirmity. He is 

an able bodied man and has a legal and moral obligation to support 

his wife.  

20. Next, the quantum of maintenance to be awarded is to be 

determined. The proceedings under Section 125 CrPC are quasi 

criminal and extent of proof required is not of „proof beyond 
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reasonable doubt‟ but the parties are required to prove their 

respective cases by „preponderance of probabilities‟. It is a settled 

law that the petitioner shall be entitled to receive such maintenance 

as is consistent with the life style and living standard of the 

respondent.  

21. The petitioner has duly testified in support of her case and has 

stated that she has no source of income and burden of proof has 

been discharged by the petitioner. It is thus irrefutable that the 

petitioner is entirely dependent for her maintenance and subsistence 

on the respondent. As such the petitioner is the prime responsibility 

of the respondent and he is under moral and legal duty to prevent 

her from vagrancy and from being left at the mercy of destiny. Being 

husband of the petitioner, the respondent cannot be absolved of his 

liability to maintain the petitioner. The petitioner averred in the 

petition that the respondent is an able bodied man and he owns 

cattle, 5 bighas of land where he cultivates paddy and 12 bighas of 

land where he cultivates vegetables and herbs. The respondent also 

sells vegetables. From these sources, the respondent earns a 

monthly income of Rs. 20,000/-. In her evidence in chief she 

deposed that the respondent is a cultivator. He owns 5 bighas of 

land where he cultivates paddy. He also has 2 to 3 bighas of land 

where he cultivates vegetables. He also sells milk. The respondent 

has an income of around Rs. 20,000/- per month from these sources 

of livelihood. Her statement was supported by PW2 who deposed 

that the respondent owns agricultural land measuring around 5 

bighas. He also cultivates other‟s land as “aadhiya”. He also has milk 

business.  

22. During the cross examination of PW1 and PW2 suggestion was 

put to effect that the respondent is a daily wage labourer and he 

earns a monthly income of Rs. 3000/- with which he sustains his 

aged parents and his siblings.  
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23. In the absence of any clear proof regarding the actual income of 

the respondent and considering his own admission regarding his 

income, the income of the respondent is assessed to be Rs. 7000/- 

per month especially taking into account the fact that now- a- days 

even a daily wage labourer earns an income of Rs. 250 –Rs. 300 per 

day. Taking into account the income of the respondent and the 

requirements of the petitioner given the increasing cost of living and 

the expenses of an adult woman, it is held that an amount of Rs. 

2500/- (Rupees Two Thousand Fiver Hundred) per month for the 

petitioner from the date of order would be the proper maintenance 

allowance from the respondent. 

ORDER 

24. Scrutinizing the materials on record, I am of the considered 

opinion that the respondent Md. Jiarul@Jiabur has wilfully neglected 

the petitioner, Aasmina Khatun, his legally married wife and refused 

to maintain her in spite of having sufficient means to do so. Hence 

the petition filed by the petitioner is allowed on contest directing the 

respondent to pay as maintenance a sum of Rs. 2500/- (Rupees Two 

Thousand Fiver Hundred) only per month to the petitioner with 

effect from today, i.e., 06/10/15. 

25. The judgment is delivered and operative part of the same is 

pronounced in the open court today, on the 6th day of October, 

2015 under my hand and the seal of this Court.      

26. Furnish a free copy of the judgment to the petitioner. 

 

 

                                                                             

                                                                                      Jayashree Bora 
                                                                    Judicial Magistrate First Class 
                                                                                     Sonitpur, Tezpur   
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APPENDIX 
 

 
PETITIONER’S EXHIBITS: 

NONE 

RESPONDENT’S EXHIBITS: 

NONE 

PETITIONER’S WITNESSES: 

PW1- Aasmina Khatun 

PW2- Md. Akkas Ali 

RESPONDENT’S WITNESS(S): 

NONE 

 

                                                                                                                                         

Jayashree Bora 

                                         Judicial Magistrate First Class 

             Sonitpur, Tezpur 


